Unique distinction

The SCs clarification on the use of Aadhaar
gives the government space for key reforms

he Supreme Court’s oral observations on Monday
Tregarding the use of Aadhaar numbers by the gov-
ernment are significant, for they alter the narrat-
ive and potential scope of the ambitious unique identi-
fication programme. While reiterating its position that
no beneficiary of a welfare scheme shall be denied be-
nefits due to her for want of an Aadhaar number, a
Bench led by Chief Justice J.S. Khehar said the govern-
ment is free to “press” for Aadhaar for ‘non-welfare’
transactions or activities. These include filing income
tax returns, opening bank accounts or getting a mobile
phone connection. This assumes significance as the
government announced two such changes over the past
week itself. First, it included amendments to the Fin-
ance Bill of 2017, now approved by the Lok Sabha, mak-
ing Aadhaar mandatory for all applications for PAN
(Permanent Account Number) cards and filing of in-
come tax returns. Earlier, following the surge in bank
deposits after the demonetisation of high-value cur-
rency notes, the Income Tax Department had already
asked banks to ensure that all savings bank accounts are
seeded with PAN details by the end of February. The
only exemptions to this norm are the no-frills savings
accounts such as those opened under the Pradhan Man-
triJan Dhan Yojana. Effectively, this means that all other
new savings bank accounts will require an Aadhaar
number. And last week the Department of Telecommu-
nications directed all telecom service providers to re-
verify the credentials of their nearly 100 crore sub-
scribers through an Aadhaar-based, electronically au-
thenticated Know Your Customer process within a year.
While the Supreme Court’s observations do not
amount to a judicial order, they dispel some of the am-
biguity relating to the scope, even future, of Aadhaar. In
its interim order in October 2015 the court made it clear
that the Aadhaar scheme cannot be made mandatory
till the matter is finally decided “one way or the other”.
But it has set the stage for the 12-digit Unique Identifica-
tion (UID) numbers being used as the basic identity
proof for all residents. As Finance Minister Arun Jaitley
has pointed out, biometrics captured under the
Aadhaar enrolment process will ensure no individual
can hold more than one PAN card to evade tax dues.
Those concerned about privacy may be right about the
need for an effective law to ensure that private data
aren’t misused. But tagging this concern solely to the
UID programme is short-sighted. In an age where data
are stored in electronic form, it is possible to collate vast
amounts of information from various databases ran-
ging from applications for passports, driving licences,
ration cards, and more. The apex court is yet to decide
on whether Aadhaar violates the right to privacy. Mean-
while, savings from weeding out ghost beneficiaries
have begun to pay off the investment on building the
now 111-crore strong Aadhaar database. But the Centre
must not stretch the leeway granted by the court.
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If not Aadhaar, what?

No alternative suggested to curb leakages/evasion

mandatory usage in provision of various subsidies/benefits

as well as in PAN, the Supreme Court (SC) has done well to ig-
nore the latter. When the matter was brought up before the SC on
Monday and the courtremindedof itsorder thatprohibited the useof
Aadhaar except in certain welfare schemes, the bench observed that
PAN was not a benefit. Given the large number of fake PANs used to
avoid payingtaxes,asfinanceminister ArunJaitley had argued, link-
age with Aadhaar will eliminate this—once there are no fake PANS,
those buying gold/cars etc or using multiple bank accounts will be
forced to use their genuine PANS, as a consequence of which the tax-
man will have complete details of their earnings/expenses.

Given the manner in which the SC has increased the number of
schemes for which Aadhaar can be used, it would appear it is just a
matter of time before all welfare spending can be covered. In August
2015, the SChad allowed Aadhaarto be used for PDS (food, kerosene)
and LPG and, twomonthslater, this was expanded to allow MGNRE-
GA, pensions,Jan Dhan Yojanaand EPFO. The problem, however, is
that SC orders are ambiguous and that, in fact, are causing the kind
of problemsbeingwitnessed today. While givingitsorder, the SChas
said it will not be mandatory for citizens to obtain an Aadhaar card
and havingan Aadhaar number “cannot be made mandatory till the
matter isfinally decided by this Court one way or the other”. If Aad-
haaristobepurely voluntaryasthe SChassaid, why will citizens opt
for it in even the schemes the apex court has approved, especially
since they know no benefits can be denied to them if they don’thave
an Aadhaar? It is not clear how, in the event, either the SC or the ac-
tivistsareexpectingthe governmenttostopthe30-50% leakagesthat
appear to be the norm in most government schemes. Surely, main-
tainingthestatusquocannotbethepreferredalternative? And while
the SC’sreluctancetomakethe schememandatory made sense when
the coverage of Aadhaar was poor, that cannot apply when most of
the country’s population has an Aadhaar number. While the apex
courtneedstoaddressthisissue of Aadhaarnotbeingmandatory,it
alsoneedstorevisitits September 2013 order that said “it should not
be given to any illegal immigrant”—since Aadhaar is not a citizen-
ship paper, butisarecord of identity, there isno way to stop even ter-
roristsfrom gettingan Aadhaar if theylive in the country. Asforthe
issue of privacy, though the Aadhaar Act seeksto prevent misuse of
any biometricor otherdatacollected, if thiscanbefurther strength-
ened through a privacy law, that is to be welcomed.

Though Aadhaar-critics have stepped up their opposition to its



